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■	 Japan–Chile	 Strategic	 Economic	 Partnership	 (in	 force	
since 2007).

■	 Japan–EU	 Economic	 Partnership	 Agreement	 (in	 force	
since 2018).

■	 Japan–India	 Comprehensive	 Economic	 Partnership	
Agreement (in force since 2011).

■	 Japan–Indonesia	 Economic	 Partnership	 Agreement	 (in	
force since 2008).

■	 Japan–Malaysia	 Economic	 Partnership	 Agreement	 (in	
force since 2006).

■	 Japan–Mongolia	 Economic	 Partnership	 Agreement	 (in	
force since 2016).

■	 Japan–Mexico	Economic	Partnership	Agreement	(in	force	
since 2005).

■	 Japan–Philippines	Economic	 Partnership	Agreement	 (in	
force since 2008).

■	 Japan–Singapore	 Free	 Trade	 and	 Economic	 Partnership	
Agreement (in force since 2009).

■	 Japan–Switzerland	Free	Trade	and	Economic	Partnership	
Agreement (in force since 2009).

■	 Japan–Thailand	 Economic	 Partnership	 Agreement	 (in	
force since 2007).

■	 The	 Comprehensive	 and	 Progressive	 Agreement	 for	
Trans-Pacific Partnership (“CPTPP”) (in force as 
among Australia, Canada, Japan, Mexico, New Zealand, 
and Singapore since 30 December 2018, and including 
Vietnam since 14 January 2019).

It should be noted that the Japan–EU EPA, the Japan–
Philippines EPA, and the Japan–Australia EPA do not include 
investor-State dispute settlement provisions.

Finally, an agreement exists between Japan and Taiwan’s 
respective informal embassies, called the Arrangement between 
the Association of East Asian Relations and the Interchange 
Association for the Mutual Cooperation on the Liberalisation, 
Promotion and Protection of Investment.  This entered into 
force between those two entities in 2012, and contains provi-
sions substantively similar to those of a bilateral investment treaty 
(“BIT”) between two States (including investor-State dispute 
settlement).

1.2 What bilateral and multilateral treaties and trade 
agreements has your jurisdiction signed and not yet 
ratified?  Why have they not yet been ratified?

Japan has signed but not yet ratified BITs with Argentina, Côte 
d’Ivoire, Georgia, and Morocco.

1 Treaties: Current Status and Future 
Developments

1.1 What bilateral and multilateral treaties and trade 
agreements has your jurisdiction ratified?

Japan has ratified bilateral and multilateral investment treaties 
with the following 32 States:
■	 Armenia.
■	 Bangladesh.
■	 Cambodia.
■	 China.
■	 Colombia.
■	 Egypt.
■	 Hong	Kong.
■	 Iran.
■	 Iraq.
■	 Israel.
■	 Jordan.
■	 Kazakhstan.
■	 Kenya.
■	 Korea	(Republic	of).
■	 Kuwait.
■	 Laos.
■	 Mongolia.
■	 Mozambique.
■	 Myanmar.
■	 Oman.
■	 Pakistan.
■	 Papua	New	Guinea.
■	 Peru.
■	 Russia.
■	 Saudi	Arabia.
■	 Sri	Lanka.
■	 Turkey.
■	 Ukraine.
■	 United	Arab	Emirates.
■	 Uruguay.
■	 Uzbekistan.
■	 Vietnam.

In addition, Japan ratified a trilateral investment treaty with 
China and the Republic of Korea in 2014.

Japan has ratified the following additional bilateral and multi-
lateral treaties that include investment protections:
■	 Energy	Charter	Treaty.
■	 Japan–Australia	 Economic	 Partnership	 Agreement	 (in	

force since 2015).
■	 Japan–Brunei	Economic	Partnership	Agreement	(in	force 

since 2008).
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(i) Judgment of the Tokyo High Court, 30 August 2011; and (ii) 
Judgment of the Nagoya High Court, in 2013.  However, the 
findings in those cases are of limited relevance to the questions 
that might arise during an investor-State arbitration.

No publicly available arbitral awards have addressed the inter-
pretation of any of Japan’s BITs.  At present, the only completed 
investor-State arbitration involving one of Japan’s BITs is Nissan 
Motor Co., Ltd. v. Republic of India (PCA Case No. 2017-37).  
These proceedings ultimately settled on terms favourable to the 
investor, but not before the issuance of a decision on jurisdic-
tion that sets out interpretations of several key provisions of the 
Japan–India Comprehensive Economic Partnership Agreement, 
including the tax carve-out (Article 10(1) of the treaty), fork-
in-the-road provision (Article 96(6) of the treaty), and umbrella 
clause (Article 87(2) of the treaty), was made available to the 
public in September 2019.

In 2020, a Japanese investor filed a claim with the International 
Centre for Settlement of Investment Disputes (“ICSID”) against 
the People’s Republic of China (Macro Trading Co., Ltd. v. People’s 
Republic of China (ICSID Case No. ARB/20/22)), arising under 
Japan’s 1988 BIT with China (as opposed to the 2014 trilateral 
investment treaty between Japan, China, and South Korea).  
However, the proceedings were discontinued in 2021 without 
any award having been issued.

Looking beyond Japan’s BITs, there have been numerous 
recent awards that have addressed the interpretation of the 
Energy Charter Treaty, to which Japan is a party (and pursuant 
to which several Japanese investors have brought claims against 
other States).

3.2 Has your jurisdiction indicated its policy with 
regard to investor-state arbitration?

The Japanese government has maintained a policy of including 
investor-State arbitration within its newly negotiated treaties, 
and has been consistent in its adherence to that policy.

A recent exception to Japan’s adherence to this policy was the 
Japan–EU EPA, where the EU’s preference for an investment 
court system approach left the parties at an impasse – ultimately, 
the issue of investor-State dispute settlement was tabled, with 
the remainder of the treaty to become effective in the interim.

3.3 How are issues such as corruption, transparency, 
MFN, indirect investment, climate change, etc., 
addressed or intended to be addressed in your 
jurisdiction’s treaties?

Japan’s investment treaties tend to be negotiated separately 
and therefore vary in their substantive terms.  However, the 
following general conclusions can reasonably be drawn:
■	 Japan’s	investment	treaties	do	not	typically	include	special	

or notable provisions with respect to corruption.
■	 Japan’s	investment	treaties	do	not	provide	for	procedural	

transparency in investor-State arbitration.  A notable 
exception to this practice is the multilateral CPTPP, which 
provides for considerable procedural transparency.  Some 
of Japan’s recent treaties do provide that the respondent 
State may publish submissions and other materials gener-
ated during the course of arbitral proceedings.

■	 Some	of	 Japan’s	 recent	 investment	 treaties	 include	notes	
clarifying that most favoured nation (“MFN”) clauses are 
not to be applied to dispute settlement.

■	 In	line	with	prevailing	international	practice,	Japan’s	recent	
investment treaties do not typically exclude coverage for 
investments held indirectly.

1.3 Are your BITs based on a model BIT?  What are the 
key provisions of that model BIT?

Japan does not have a model BIT.

1.4 Does your jurisdiction publish diplomatic notes 
exchanged with other states concerning its treaties, 
including new or succeeding states?

No, Japan does not publish diplomatic notes concerning its 
treaties.

1.5 Are there official commentaries published by the 
Government concerning the intended meaning of treaty 
or trade agreement clauses?

Japan does not publish official commentaries.  However, some 
Japanese-language materials on the website of Japan’s Ministry of 
Economy, Trade, and Industry address the meaning of some of 
the language that has been included in Japan’s investment treaties.

2 Legal Frameworks

2.1 Is your jurisdiction a party to (1) the New York 
Convention, (2) the Washington Convention, and/or (3) 
the Mauritius Convention?

Japan is a party to the New York Convention and the Washington 
Convention.  It is not a party to the Mauritius Convention.

2.2 Does your jurisdiction also have an investment 
law?  If so, what are its key substantive and dispute 
resolution provisions?  

The Foreign Exchange and Foreign Trade Act (Act No. 228 of 
1949, “FEFTA”) and related ordinance and regulations stipu-
late a prior notification system with regard to some sectors of 
inbound investment into Japan.  It does not include specialised 
dispute resolution provisions.

2.3 Does your jurisdiction require formal admission 
of a foreign investment?  If so, what are the relevant 
requirements and where are they contained? 

Japan does not require formal admission of a foreign investment.  
However, as set out in question 2.2 above, Japan requires prior 
notifications to be filed for some sectors of inbound investment 
(Article 27 of the FEFTA).  From August 2019, the Japanese 
government increased the sectors for which prior notifications 
are required, including the telecommunication sector.

3 Recent Significant Changes and 
Discussions

3.1 What have been the key cases in recent years 
relating to treaty interpretation within your jurisdiction?

There have been no important recent cases in Japan on the 
general topic of the interpretation of treaties. 

Japan’s investment treaties have not often been considered 
by its courts.  That said, two relatively recent Japanese court 
cases have addressed provisions of the Japan–Hong Kong BIT: 
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5.2 What recent case law, if any, has there been on this 
issue in your jurisdiction?

There is no case law on this issue.

5.3 Is there much litigation/arbitration funding within 
your jurisdiction?

The use of litigation/arbitration funding remains rare in Japan.  
However, in early 2019, press reports confirmed rumours that 
a small number of Japanese companies have been using third-
party funding in arbitrations seated outside of Japan, and that 
third-party funders have become more active in marketing their 
services in Japan.

6 The Relationship Between International 
Tribunals and Domestic Courts

6.1 Can tribunals review criminal investigations and 
judgments of the domestic courts?

Under the Japanese Arbitration Act, to be arbitrable, a dispute 
must constitute a “civil dispute that may be resolved by settle-
ment between the parties (excluding disputes regarding divorce 
or separation)” (Article 13.1).  Accordingly, a criminal investi-
gation would not qualify as an arbitrable dispute, and an arbi-
tral tribunal would not be permitted to review it.  On the other 
hand, arbitral tribunals are not restricted from reviewing a judg-
ment of a domestic court.

6.2 Do the national courts have the jurisdiction to deal 
with procedural issues arising out of an arbitration?

No.  Once an arbitral tribunal has been constituted, all proce-
dural issues arising during the arbitration are to be handled by 
the arbitral tribunal, unless otherwise requested by the parties 
to the arbitration.

6.3 What legislation governs the enforcement of 
arbitration proceedings?

Chapter 8 of the Arbitration Act governs the recognition and 
enforcement of arbitral awards.

6.4 To what extent are there laws providing for 
arbitrator immunity?

Japanese law does not provide for arbitrator immunity.

6.5 Are there any limits to the parties’ autonomy to 
select arbitrators?

No.  Articles 16 and 17 of the Arbitration Act allow parties full 
autonomy to select arbitrators.

6.6 If the parties’ chosen method for selecting 
arbitrators fails, is there a default procedure?

Yes.  Article 17.5 of the Arbitration Act provides that, in cases 
where the parties’ agreed method for selecting arbitrators has 

■	 Japan’s	recent	investment	treaties	generally	have	not	included	
special provisions addressing climate change, but have 
included standard provisions preserving the State’s right to 
engage in environmental regulation in the public interest.

3.4 Has your jurisdiction given notice to terminate any 
BITs or similar agreements?  Which?  Why?

No, Japan has not given notice to terminate any BITs or similar 
agreements.

4 Case Trends

4.1 What investor-state cases, if any, has your 
jurisdiction been involved in?  

In March 2021, a Hong Kong-based investor commenced the 
first-ever investor-State case against Japan.  Little information 
is known to the public, but it has been reported that the claim 
arises under the Hong Kong–Japan BIT, is proceeding under 
the United Nations Commission on International Trade Law 
(“UNCITRAL”) Rules, and relates to the renewable energy sector.

4.2 What attitude has your jurisdiction taken towards 
enforcement of awards made against it?

No investor-State awards have been issued against Japan.

4.3 In relation to ICSID cases, has your jurisdiction 
sought annulment proceedings? If so, on what grounds? 

Japan has never been a party to an ICSID case and therefore has 
never had the opportunity to pursue annulment proceedings.

4.4 Has there been any satellite litigation arising 
whether in relation to the substantive claims or upon 
enforcement?

No, there has not.

4.5 Are there any common trends or themes 
identifiable from the cases that have been brought, 
whether in terms of underlying claims, enforcement or 
annulment?

No, as Japan has only once been a party to an investor-State arbi-
tration, and that case remains in its early stages.

5 Funding

5.1 Does your jurisdiction allow for the funding of 
investor-state claims?

There is no official position in Japan with respect to third-party 
funding.  Japan’s laws neither prohibit nor affirmatively permit 
the funding of litigation or arbitration.  With respect to inves-
tor-State arbitrations seated outside of Japan, it is very unlikely 
that Japanese law would be considered to restrict Japanese parties 
or Japanese lawyers from involvement in third-party funding.
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7.2 On what bases may a party resist recognition and 
enforcement of an award?

Japan is a party to the New York Convention, and the bases 
upon which a party may resist recognition or enforcement of 
a foreign arbitral award (set out in Article 45.2(1)–(7) of the 
Arbitration Act) are accordingly limited, as follows:
a. incapacity of a party to have entered into the arbitration 

agreement;
b. invalidity of the arbitration agreement under the arbitra-

tion agreement’s governing law;
c. lack of notice to a party in accordance with the require-

ments of the laws of the place of arbitration, either during 
the proceedings or with respect to the appointment of 
arbitrators;

d. inability of a party to present its case;
e. inclusion in the arbitral award of decisions on matters 

outside of the scope of the arbitration agreement or the 
claims giving rise to the arbitration;

f. non-conformity of the composition of the arbitral tribunal 
with the laws of the place of the arbitration;

g. set-aside of the award in the place of the arbitration or the 
place providing the governing law of the arbitration;

h. non-arbitrability of the dispute according to the laws of 
Japan; or

i. contravention of “the public policy or good morals” of 
Japan.

In practice, the Japanese courts are receptive to the enforce-
ment of foreign arbitral awards, and non-enforcement is rare.

7.3 What position have your domestic courts adopted 
in respect of sovereign immunity and recovery against 
state assets?

Japanese law does not provide for general sovereign immu-
nity.  The Act on the Civil Jurisdiction of Japan with respect 
to a Foreign State (Act No. 24 of 2009) provides that, gener-
ally speaking, foreign States and State entities are subject to the 
Japanese courts’ jurisdiction in relation to commercial transac-
tions.  However, the consent of the State or State entity would be 
required in order to enforce an award against a foreign State or 
State entity within Japan (separately from entering into the arbi-
tration agreement; see Articles 17 and 18 of this Act).

7.4 What case law has considered the corporate veil 
issue in relation to sovereign assets?

There have been no Japanese court cases on this issue.

failed, a party may request that the court select the arbitrators.  
Article 17.5 of the Arbitration Act then sets out criteria that the 
court should consider in making the appointment, including: 
(i) any arbitrator qualifications that the parties had included in 
their agreed procedure; (ii) independence and impartiality; and 
(iii) a preference for an arbitrator of a nationality different from 
that of the parties, when the arbitrator to be appointed would be 
the sole arbitrator or the third arbitrator appointed.

6.7 Can a domestic court intervene in the selection of 
arbitrators?

Although the general rule is that a court may not intervene with 
respect to the composition of the arbitral tribunal, in certain 
exceptional circumstances it is possible.

As described above, and pursuant to Article 17.5 of the 
Arbitration Act, a party may make a request to a court to perform 
an appointment when the method agreed by the parties for the 
selection of arbitrators has failed.  This is the only circumstance 
in which a court may intervene in the arbitrator selection process 
itself.

There are two additional situations outside of the arbitrator 
selection process when a court might have the power to inter-
vene with respect to the composition of the arbitral tribunal.

First, under Article 19.4 of the Arbitration Act, a party may 
request that a court resolve a challenge to an arbitrator, but only 
after that challenge has been denied in the arbitration.

Second, under Article 20 of the Arbitration Act, a party 
may request that a court remove an arbitrator if the arbitrator 
becomes unable to perform his or her functions, or otherwise is 
unduly delayed in taking action within the proceedings.

7 Recognition and Enforcement

7.1 What are the legal requirements of an award for 
enforcement purposes?

Foreign arbitral awards are automatically recognised in Japan, 
without any need for recognition proceedings.  

There are no requirements as to what form an award must 
take to be enforceable in Japan.  However, as set out below in 
our response to question 7.2, Article 45.2 of the Arbitration Act 
sets out several substantive requirements that an award must 
satisfy, failing which enforcement might be refused.

In terms of procedural requirements, a party seeking to 
enforce an award should commence enforcement proceedings 
at the District Court level.  With its application for enforcement, 
the party must submit (i) a certified copy of the arbitral award, 
and (ii) a translation of the award into Japanese (which need not 
be certified).



64

Investor-State Arbitration 2022

Japan

Daniel Allen is a partner at Mori Hamada & Matsumoto and an international arbitration specialist.  He has deep experience in investor-State 
dispute settlement, having both defended States against investment treaty claims and worked on cases for investors (including Japanese 
investors) in bringing claims against States.  His most notable recent work in the ISDS sector included his involvement in teams repre-
senting the Japanese renewable energy company Eurus Energy Holdings Corporation in its Energy Charter Treaty claim against Spain, and 
representing Vietnam in a complex claim brought against it under the Netherlands–Vietnam BIT.  He has also worked on issues relating to 
investor-State dispute settlement for the Japanese Ministry of Foreign Affairs.

Mori Hamada & Matsumoto
Marunouchi Park Building, 2-6-1 Marunouchi
Chiyoda-ku
Tokyo, 100-8222
Japan

Tel: +81 3 6266 8527
Email: daniel.allen@mhm-global.com
URL: www.mhmjapan.com

Yuko Kanamaru is a partner at Mori Hamada & Matsumoto and is admitted in Japan and New York.  Ms. Kanamaru deals with a wide 
range of domestic and international disputes, especially regarding commercial, transactional and labour-related matters, including litiga-
tion and labour tribunal proceedings.  Her expertise includes advising international clients on a wide range of corporate matters involving 
the Companies Act and the Financial Instruments and Exchange Act, data protection, and labour and employment.  She is fluent in both 
Japanese and English.

Mori Hamada & Matsumoto
Marunouchi Park Building, 2-6-1 Marunouchi
Chiyoda-ku
Tokyo, 100-8222
Japan

Tel: +81 3 6266 8542
Email: yuko.kanamaru@mhm-global.com
URL: www.mhmjapan.com

Mori Hamada & Matsumoto is one of Japan’s premier law firms, and a leader 
in dispute resolution throughout Asia.  The firm’s international disputes prac-
tice is second to none in the region, and continues to increase in strength 
and depth.  The team represents both Japanese and international clients in 
a wide range of international arbitration proceedings, focusing on the most 
challenging and sensitive disputes.  Moreover, with the seasoned advocate 
Daniel Allen, no other Japanese firm can match its hands-on experience with 
investor-State dispute settlement.
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